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Town of Middlesex 
 

1216 Route 245 
Middlesex, New York 14507 

 
ZONING BOARD OF APPEALS 

Thursday, October 16, 2025 • 7:00 p.m. 
 

 
 
The following minutes are the official and permanent record of the actions taken by the 
Town of Middlesex Zoning Board of Appeals, as recorded by the Zoning Board Clerk.  
 

Meeting called by:    Edward Carman, Chairperson 

 

Board members present:  Richard DeMallie 

     Dave Wilson 
 

Alternate:     Position vacant 
 

Staff present:    Beth Altemus, Zoning Board of Appeals Clerk 
 

Mr. Carman called the meeting to order at 7:00 p.m. 
 
OLD BUSINESS: 
 

1. App# 2025-5-ZBA   

 

James and Judith Fonzi are seeking three area variances for the front 

setback of a replacement of an existing cottage at 5980 Widmer Rd., 

Middlesex, NY, 14507 (Tax Map ID# 31.03-1-3.1). 

 

App# 2025-6-ZBA   

 

James and Judith Fonzi are seeking an area variance for the enlargement 

of an existing non-conforming cottage at 5980 Widmer Rd., Middlesex, NY, 

14507 (Tax Map ID# 31.03-1-3.1). 

 

Logan Rockcastle of Marks Engineering and Scott Powell, architect, were representing 

in person; Mr. Fonzi joined via Zoom. 

 

Mr. Carman explained that this is a continuation of the hearing from two weeks ago, 

which was extended to allow ZBA members time to obtain more information about the 
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need for an enlargement variance, which was impacted by the Town attorney’s 

interpretation.  He asked if Mr. Rockcastle has a copy of the September Planning Board 

minutes, which provide clarification for why the variance from section 302 was 

requested, and it was agreed that Mr. Rockcastle would receive a copy. 

 

Mr. Carman explained that he would like to cover a few points from the attorney’s 

decision as it enters a new perspective that hasn’t been considered in the past but 

should be considered going forward.  He said that he met with CEO Pearce and Mr. 

Smeenk, the Planning Board Chairman, after the October 2nd ZBA hearing to better 

understand the variance request.  He referred to the interpretation of the Town attorney, 

written in an email to CEO Pearce, which states that the addition of the basement, 

second level and screen porch increase the structural surface area that does not meet 

setback requirements. Therefore, the proposed structure would become more non-

conforming in that sense and needs a variance to increase the gross square footage.  

Mr. Carman also commented that the setback variances will be less nonconforming, but 

the increase in size makes the proposed structure more nonconforming and thus a 

variance is needed. 

 

Mr. Carman commented that Mr. Smeek had visited the site and commented that the 

proposed structure will be in visual keeping with the existing structures and will improve 

the overall aesthetic of the site.  He explained that at the September Planning Board 

meeting Mr. Mott made a motion to approve the revised plan with the condition that 

setback and enlargement variances are granted and the connection between the 

cottage and house is omitted, and all Planning Board members voted in favor and the 

motion passed.  

 

Mr. Carman explained that from there the application went to the ZBA, and the 

enlargement variance is something they’ve never seen before; in the past when looking 

at variances the ZBA typically looks at lot coverage, height and setbacks, but with this 

new interpretation from the Town attorney they have to consider how to define 

enlargement going forward.  He explained that the ZBA needed this background, and 

it’s helpful to Mr. Fonzi and the project, and they’re now ready to move into the 

continuation of the hearing. 

 

Mr. Rockcastle commented that they’re not making the structure more nonconforming, it 

will be in keeping with the character of the site and getting a better interpretation and 

determination of why the enlargement variance is needed is helpful in moving forward 

with other projects. 

 



Town of Middlesex Zoning Board of Appeals Minutes: October 16, 2025  
 
 

3 
 

Mr. Carman referred to the visual rendering of the project, and Mr. Wilson commented 

that he was at the September Planning Board meeting when this was discussed, so he 

understands the project. 

 

Mr. Carman commented that they can consider the three setback variances as one, but 

they should address the enlargement variance first since it’s the driver of the project and 

without its approval it’s not worth addressing the setback variances, which would run 

with the land if approved.  He asked Mr. Rockcastle if this was an acceptable approach 

for him, and Mr. Rockcastle indicated it was.  

 

Mr. Carman opened discussion.  Mr. Rockcastle commented that he believes the 

dialogue at the previous meeting covers everything.   

 

Mr. Carman asked Mr. Fonzi if he would like to add anything, and Mr. Fonzi commented 

that the aesthetic value of project should be considered, and the enlargement is justified 

from a visual standpoint as the current design is superior to any one-story structure they 

could build there.  He commented that he’s discussed the project with his neighbors, 

and they are in support of it, and there have been no complaints about the project from 

neighbors. 

 

Mr. Fonzi commented that the project is attractive and would dramatically change the 

whole look of the property by enhancing the view and property values, while something 

built to comply with code would not be as attractive.  He commented that he has already 

invested a lot of money in the design and doesn’t want to invest in something less 

appealing or less attractive.  He said he believes the variances are reasonable and 

make sense. 

 

Mr. Carman commented that the ZBA will take this into consideration, and it’s also 

important to mention the total acreage and amount of lake frontage on the property.  Mr. 

Fonzi explained that the property is just shy of seventy-two acres, has nearly 900 feet of 

waterfront, and is defined by Yates County as one parcel.  He also explained that due to 

the topography of the parcel there are few areas that can be built upon, and having 

owned the property for thirty years he’s very familiar with how water moves through the 

property, and the proposed building location is perfect as there have never been issues 

with drainage or erosion there.  Mr. Fonzi commented that a lot of planning and 

common sense is going into this project, and he’s been before the Planning and Zoning 

boards numerous times before and has always followed what was asked and will do so 

this time too. 
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Mr. Carman agreed that Mr. Fonzi has operated in good faith and done a very nice job 

with past projects.  He commented that although the requested variances are 

significant, the large parcel size and substantial lakefront should be considered, and the 

property is not likely to get more built out or have more variances on it.  Mr. Fonzi 

commented that the project is in the steep slope area, so it couldn’t be touched without 

the Board’s approval. 

 

Gordon Stringer, townsperson in attendance, asked for a reminder of the specific 

variance requests.  Mr. Carman explained that the footprint will be about 100 square 

feet larger, and the front setbacks requested are for 5.1 feet, nine feet and 20.8 feet 

from the mean high water mark.  Mr. Carman also commented that he, Mr. Harper and 

members of the Planning Board have visited the site, and Mr. Wilson commented that 

he’s driven by the site. 

 

Mr. DeMallie addressed the height of the building, which should be under thirty-five feet, 

but it was explained at the last meeting that depending on where it’s measured from it 

could be over thirty-five feet, but that’s not one of the variance requests.  Mr. Carman 

commented that it apparently has a façade that runs lower than the first floor, and Mr. 

Rockcastle indicated that the façade goes down to the patio and steps down from the 

first floor approximately two feet below the finished floor.  Mr. Powell commented that 

this is shown on the cross-section drawing.  Mr. Rockcastle indicated that the height of 

the building is measured from the average grade around the building rather than from 

the very lowest point.  There was a brief discussion that the building height comes to 

33.5 feet. 

 

Mr. DeMallie suggested calculating the percentage increase in square footage from the 

current structure to the proposed structure.  Mr. Carman indicated that he calculated an 

eight percent increase.  Mr. DeMallie commented that that would be the increase in 

nonconformity that section 302 prohibits, and the ZBA is here to give relief from that 

where merited.  Mr. Carman further commented that the ZBA also can grant the least 

variance possible, with conditions, if needed.  There was discussion that wording a 

motion in terms of an eight percent increase in size would be a logical approach. 

 

Mr. Stringer commented that he’s opposed to the ZBA granting any increase in 

nonconformity as he doesn’t believe it’s warranted, and he believes the applicant could 

design a project that falls within the confines of the regulations; he said that he would 

urge the ZBA to reject the variance. 

 

Mr. Carman asked Mr. Stringer if he was present as a Board Member at the Planning 

Board meeting at which the project was approved, and Mr. Stringer indicated he was.  
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Mr. Carman commented that the minutes reflect that Mr. Stringer expressed 

disagreement with the variances, however the vote to approve was unanimous.  Mr. 

Stringer responded that he voted in favor because as a Planning Board member he’s 

only tasked with evaluating the site plans, which he believes were acceptable, however 

the Planning Board is not allowed to consider variances in their review, even though he 

expressed concern that the variances were excessive. 

 

Mr. Rockcastle commented that the Planning Board approval was with the variance 

requests, and Mr. Carman commented that the Planning Board approval was sent to the 

ZBA and included a recommendation to approve the three setback variances and one 

enlargement variance. 

 

Mr. Carman commented that he spoke with both Mr. Smeenk and CEO Pearce to better 

understand how this enlargement variance came about, and it was based on an 

interpretation by the Town attorney.  He reiterated that they haven’t had this in the past 

and with this precedent they must look at this aspect going forward in the future.  Mr. 

DeMallie commented that based on his experience he doesn’t want to be guided by the 

Town attorney’s opinion going forward, and he asked Mr. Carman if he was suggesting 

they should change this going forward. 

 

Mr. Carman commented that percentage change is a parameter they have reviewed in 

the past, although it doesn’t set or isn’t supposed to set a precedent, and they have the 

ability to review it and make a decision.  Mr. Wilson clarified that the review would be 

only for this specific address and project.  

 

Mr. DeMallie asked if the project would only be visible from the lake, and Mr. Carman 

confirmed it would be.   

 

Mr. DeMallie made a motion to grant the variance of an eight percent increase in size of 

the proposed new building. Mr. Wilson seconded.   

 

Mr. Powell commented that the eight percent is for the footprint of the first floor and 

asked if this includes the square footage of the house and covered porch.  Mr. DeMallie 

inquired what the increase would be if the porch is not included, and Mr. Wilson 

commented that because it’s covered it must be included in the square footage.   

 

There was a discussion that with the inclusion of the screen porch and kitchen bump 

out, the proposed square footage is approximately 930 square feet, which leads to a 

forty-five percent increase from the existing 640 square feet footprint, rather than eight 
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percent as previously calculated.  Mr. DeMallie commented that eight percent was 

reasonable, but forty-five percent does not seem reasonable.   

 

Mr. Carman indicated that the motion on the floor includes an erroneous calculation, so 

that motion should be withdrawn.   

 

Mr. Rockcastle commented that the requested variance is not for the square footage of 

the footprint but for the gross square footage of the entire proposed structure, as 

recommended by the Town attorney, so the variance would have to be amended.  Mr. 

Carman indicated that the ZBA cannot amend variance requests.  Mr. Logan 

commented that the discussion should therefore be based on the gross square footage. 

 

Mr. Carman indicated that the current building is 654 square feet, and the proposed 

structure will be 2,370 square feet, thus the variance requested is for 1,716 square feet.  

There was a brief discussion between Mr. Powell, Mr. Rockcastle and Mr. Carman to 

confirm these numbers are correct. 

 

Mr. Stringer commented that this makes the proposed structure more nonconforming.  

Mr. Rockcastle commented that that’s why they’re asking for a variance. 

 

Mr. Carman stated that the previous motion, stated and seconded, is withdrawn, and 

the motion will need to be restated according to the gross square footage enlargement 

as stated in the variance request.  He explained to Mr. Fonzi that the increase from 654 

square feet to 2,370 square feet would make the structure significantly more 

nonconforming. 

 

Mr. Fonzi commented that if they look at the increase of footprint it’s significantly less 

than that, and the increase in square footage is predominantly from the second floor.  

He indicated that when he originally proposed this project four years ago it was larger 

than the current proposal, and now it will be set back further from the water than before.  

He explained that he’s made significant efforts to get this to be as compliant as possible 

yet still be effective and work with the environment; for example, the reason the front of 

the building is twenty-three feet and the back is twenty is so the kitchen plumbing is not 

exposed to the outdoors but rather kept in the heated basement.  Mr. Fonzi commented 

that the decision comes down to the square footage or the value of the proposed 

project, or both. 

  

Mr. Carman stated that it comes under the category of enlargement, which goes back to 

section 302, which prohibits the enlargement of a preexisting, nonconforming structure.  

He explained that the ZBA’s job is to look at the merits and impact of each project and 
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make a decision outside of the code, however there are also levels of reasonableness 

which are undefined, and what’s causing pause is going from 654 square feet to a much 

greater square footage. 

 

Mr. Fonzi asked whether it would be considered differently if the second floor were 

omitted.  Mr. Rockcastle commented that the increase in square footage is causing the 

problem.  Mr. Carman commented that it’s not three stories but the amount of 

nonconformity of the whole structure.   

 

Mr. Wilson commented that when figuring the area of a building on a horizontal plane 

everything under the roof is included.  Mr. Rockcastle commented that it depends on the 

situation.  There was a brief discussion that the screen porch is attached to the house 

and is accessible from inside the house.  

 

Mr. Rockcastle indicated that disturbance would be caused by the square footage of the 

basement, but the porch will not cause disturbance as it will be on pilings, and currently 

there is a deck in the location of the proposed porch, so the coverage is not changing; 

the only difference is it would now have a roof.  Mr. Wilson commented that that’s what 

makes it accountable in terms of square footage. 

 

Mr. Carman indicated that based on the discussions and current plan, it probably will be 

hard to get the enlargement approved.  He indicated that the applicant could choose to 

return to a later ZBA meeting with a revised plan.  Mr. Rockcastle indicated that it would 

be up to Mr. Fonzi to decide how to change the plans and asked him how he would like 

to move forward.  

 

Mr. Fonzi commented that while he knows the ZBA is doing their best to be fair, it’s hard 

for him to understand how other residents are putting in leach fields within fifty feet of 

the water and getting demolition permits without going through these hoops.  He 

commented that while he does have the acreage to find another spot to put the 

structure, he would then deal with drainage issues, a new septic, and other 

complications that would make this less than desirable.  Mr. Fonzi stated that he’s ready 

to take the vote tonight, and if it’s denied he’ll decide whether to continue to improve the 

site or put it up for sale.  He indicated that he’s been through a lot with the Town over 

the last several years, and while he understands the confusion he’s owed a fair shot as 

a taxpayer, and he gets no benefits from tax dollars.  He commented that he’s asking 

for a commonsense decision to allow him to improve his property aesthetically and 

make it work for his family, and he doesn’t believe anyone is going to suffer any 

consequences from this project.  He also commented that he doesn’t believe this project 

was presented to the Town attorney correctly by the new CEO. 
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Mr. Carman commented that Win Harper, who’s not in attendance, has been on the 

ZBA for twelve years, Mr. DeMallie for over twenty-five years, and he for fourteen years, 

and he also sat on the County Planning Board for a couple of years, and Mr. Wilson is a 

new member, so this Board is not inexperienced.  He commented that he’s familiar with 

the project Mr. Fonzi’s submitted before and which was approved, but this is irrelevant 

with respect to the views of the ZBA today, and they’ll proceed at his request with the 

vote on the enlargement variance as requested. 

 

Mr. Fonzi expressed that he didn’t intend to insult members of the ZBA and gave his 

apologies, but with that said he asked why when he presented a larger building closer to 

the water four years ago it was approved, and now it can’t be.  He commented that he 

understands the denial would be based on the volume of the proposed structure rather 

than the setbacks from mean high water, but with all the experience on the ZBA, and as 

a taxpayer and resident of Middlesex, he believes it’s the ZBA’s responsibility to help 

their Planning Board keep everything in perspective.  He reiterated that four years ago 

they approved a bigger, less conforming project, and now he’s worked to be more 

compliant and it’s hard for him to accept. 

 

Mr. Carman responded that he understands Mr. Fonzi’s perspective, but four years ago 

it wasn’t looked at from the enlargement perspective; it was approved and variances 

were granted, however for personal reasons construction didn’t commence and the 

approvals expired after six months.  He explained that the current review is being 

handled differently from that of four years ago because of the enlargement aspect being 

introduced by the Town attorney, and the ZBA has been handed criteria by the Town 

attorney and the Planning Board decision for review. 

 

Mr. Fonzi commented that the Planning Board decision was placed in their lap.  Mr. 

Carman commented that the Planning Board reviewed and approved the site plan 

subject to the granting of the variances and sent it to the ZBA to review the variances 

specifically.  He indicated that four variances on a project is a lot, although they could 

work with the setback variances. 

 

Mr. Wilson asked what definition of enlargement the Town attorney gave.  Mr. Carman 

referred again to section 302, pertaining to alteration of a nonconforming building, and 

indicated that in the past the ZBA has not looked at the enlargement criteria per se.  Mr. 

Wilson commented that in evaluating enlargement it’s on a horizontal plane, and Mr. 

Carman added that it’s also total volume. 
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Mr. Powell commented that he doesn’t see how the second floor increases the degree 

of nonconformance, that the retaining walls and decks are replacing what’s already 

there, the front of the building infringes a few more feet than before, the deck is less, 

and the porch infringes more. 

 

Mr. Rockcastle inquired what are the nonconforming criteria of the existing structure, 

and Mr. Carman responded that it doesn’t comply with the required distance from the 

mean high water mark but is grandfathered because it’s preexisting nonconforming. 

 

Mr. Rockcastle commented that going forward they should establish what the 

nonconformities of the existing structure are, and even though they’re making the 

footprint larger it’s still conforming with lot coverage and height requirements, and the 

existing nonconformities are becoming less nonconforming.  He commented that at the 

last review they didn’t need the enlargement variance because they were making the 

setbacks better. 

 

Mr. Carman referred to the Town attorney’s interpretation and commented that for this 

project, the Town attorney concluded that the addition of a basement, second level and 

screen porch increase the surface area that doesn’t meet setback.  Mr. Fonzi 

commented that the attorney’s interpretation says that it’s subject to the scrutiny of the 

ZBA, not that it can’t be done.   

 

Mr. Carman responded that that is correct, and there are degrees of reasonableness in 

what the ZBA looks at, and in this case it’s adding 1,716 square feet to the existing 654 

square feet. 

 

Mr. Fonzi indicated that some square footage is underground, and he asked Mr. Powell 

what his calculations for the increase were.  Mr. Powell indicated that including the 

porch they are going from a 654 square feet footprint to a 930 square feet footprint, or a 

42.3% increase. 

 

Mr. Carman indicated to Mr. Fonzi that he could choose to modify the design or have 

the ZBA vote on it as presented.   

 

Mr. Rockcastle inquired what the ZBA might be comfortable granting as far as 

enlargement.  Mr. Stringer commented that that’s irrelevant.  Mr. Carman commented 

that what’s been approved in the past does not set a precedent, but they’ve approved 

up to approximately twelve percent setback and coverage variances before.  Mr. 

Rockcastle commented that he’s trying to gauge what would be acceptable as they 

seem comfortable with this site plan. 
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Mr. Powell commented that without the screen porch the increase in the footprint would 

be 16.5%.  Mr. Rockcastle asked Mr. Fonzi if he would be comfortable removing 

anything from the design.  Mr. Carman asked Mr. Fonzi if he would like to continue the 

hearing to a later meeting.     

 

Mr. Rockcastle commented that Mr. Fonzi wants the vote for clarity, but he’d rather not 

start from scratch and go back to the Planning Board again.  He asked Mr. Fonzi if he’d 

be willing to have a discussion with him and Mr. Powell about potential changes, or if he 

wants a decision tonight. 

 

Mr. Fonzi indicated that he’d be willing to discuss changes if they’re minor concessions 

and the ZBA would be open to them, but if the consensus is that it will be denied there’s 

no point in moving forward.  Mr. Carman suggested that Mr. Fonzi take time to ruminate 

on it and the ZBA would be willing to keep the hearing open, but if the application is 

denied he cannot return with the same project, however he could appeal.   

 

Mr. Fonzi asked if he would need to eliminate the porch or second story, and Mr. 

Carman commented that he would need to eliminate some cubic footage.  Mr. 

Rockcastle asked if the hearing was continued whether they could revise the 

enlargement variance to be a percentage change rather than a gross square footage 

change.  Mr. Carman commented that it would have to be looked at both ways, and they 

are not locked into a certain cubic footage.  He also reiterated that typically they look at 

ground square footage, so this is a new evaluation.  Mr. Rockcastle commented that 

he’s never heard of reviewing gross square footage in other towns. 

 

Mr. Fonzi commented that the attorney said they need to look at gross square footage, 

so the ZBA is being asked to look at that, and if that’s the case there’s no point in 

moving forward.  He further commented that if the consensus is that a second story is 

feasible he’s willing to work on it further, but without that he would pull the plug on the 

project now.   

 

Mr. Carman indicated that he can’t tell Mr. Fonzi how the board will vote as he doesn’t 

know, and the procedure is to hear the project description, a recommendation is made, 

it gets seconded, there’s discussion and it goes from there.  He said that in his fifteen 

years on the Board there have probably been eight to ten cases where applicants have 

modified their request to make it less nonconforming and it has then been approved. 

 

Mr. Fonzi asked if the Board agrees that he’s already done that.  Mr. Carman asked for 

clarification, and Mr. Fonzi commented that he’s made the footprint smaller, made the 



Town of Middlesex Zoning Board of Appeals Minutes: October 16, 2025  
 
 

11 
 

deck smaller, moved the structure further back from the waterfront and made numerous 

concessions which are being overlooked.  He asked what a few feet narrower or shorter 

would really matter in the big picture.  He commented that the Town attorney did his job 

by making his recommendation, and the ZBA’s job is to ask whether this makes sense 

or if it’s so far out of compliance it can’t be approved, and that he understands the ZBA 

has never had to consider the enlargement before.  He said that he understands what 

the ZBA is faced with, but he hopes they understand what he’s faced with.  He 

commented that the last time the discussion was much shorter, and it was quickly 

approved.  He commented that it’s a slight enlargement of the footprint of a 

grandfathered building that’s being moved away from the waterfront and gaining a 

second story, and it’s time to make a decision.  Mr. Fonzi indicated that he’s not willing 

to modify the design, he hopes they’ve presented a project that makes practicable 

sense, and the ZBA has the power to make the decision. 

 

Mr. Carman commented that if the ZBA votes on the square footage increase tonight, 

the Board seems to be leaning in a particular direction.  He commented that the project 

is well designed, well-engineered, the site work is done well, it’s well thought out 

architecturally, but the enlargement of volume is a big ask.  He commented that the 

screen porch is important to Mr. Fonzi, but the ZBA could also vote on the project 

omitting that. 

 

Mr. Fonzi commented that if he can get a positive vote tonight by eliminating the screen 

porch he would do that.  Mr. Carman asked him if he’d like his engineer to present that, 

and Mr. Fonzi asked if he could make the second story half the size.   

 

Mr. Stringer asked whether it would need to go before the Planning Board again if the 

design is changed.  Mr. Carman commented that if the design shrinks it doesn’t have to, 

and the ZBA can make decisions outside of the parameters that the Planning Board 

deals with.  He further commented that all projects have to go through site plan review, 

which the Planning Board oversees, but the ZBA looks at variances, and if this is 

modified we’re dealing on the fringes of site plan review. 

 

Mr. Fonzi commented that if they can find 168 square feet to eliminate and it would go 

to a vote that way, he could support that.  Mr. Carman commented that they would need 

to know what that is.  Mr. Rockcastle commented that he thinks it would be best if he 

and Mr. Powell go back to the drawing table, improve the square footage and get 

accurate calculations using the proper tools for a revised variance. 
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Mr. Fonzi indicated that he would like to have the ZBA vote on the project as is, and 

hopefully they will see the sensibility and concessions made, but if they can’t the project 

would need to be redesigned anyway. 

 

Mr. Rockcastle asked Mr. Fonzi if he would like the vote to happen tonight, and Mr. 

Fonzi indicated he would, and if the ZBA can’t support it he’ll have to decide to do 

nothing, sell or go back to a new design.  Mr. Rockcastle agreed that they shouldn’t 

compromise the design integrity. 

 

Mr. Wilson indicated that the Town attorney didn’t define enlargement to his satisfaction 

in terms of using cubic versus horizontal square footage, so he will recuse himself from 

the vote. 

 

Mr. Rockcastle asked if what he read is the Town attorney’s determination, which was 

an email to CEO Pearce that said it’s up to the CEO to define the interpretation, and Mr. 

Rockcastle indicated that he has yet to get a determination from CEO Pearce on his 

interpretation of the code. 

 

Mr. Carman commented that if CEO Pearce didn’t agree with the Town attorney, his 

assumption would be that it most likely wouldn’t be in the minutes, which are approved 

and part of official record, and wouldn’t have been handed to the ZBA. 

 

Mr. Rockcastle commented that a determination is usually made by the CEO and not a 

Planning Board Chairman creating a variance and pushing it forward.  Mr. Carman 

responded that if the Town attorney sent a recommendation to the CEO, in most cases 

it was requested and the CEO won’t dispute it.  

 

Mr. Rockcastle commented that he believes the Town attorney was brought in by the 

Planning Board Chairman, not the CEO, and this all came about not because the CEO 

was uncomfortable with the footprint, and up until the day of the Planning Board 

meeting this enlargement variance was not in place; prior to that only the setbacks were 

being considered and CEO Pearce wanted to move this project through in the same 

way it was done before. 

 

Mr. Stringer commented that it seems to him that the Town attorney has the final word.  

Mr. Rockcastle commented that the Town attorney was not asked to make a 

determination but to give advice, and the CEO has final authority.  Mr. Carman 

commented that it wouldn’t have been sent to the Planning Board if CEO Pearce 

disagreed with the Town attorney, and CEO Pearce and Mr. Smeenk discussed this. 
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Mr. Rockcastle asked Mr. Wilson if he remembers the discussion at the Planning Board 

meeting, and Mr. Wilson commented that there was discussion on how the enlargement 

was made, whether horizontal or cubed, and his issue is that enlargement hasn’t been 

properly defined. 

 

Mr. Rockcastle commented that the email from the Town attorney was not a 

determination, and Mr. Carman commented that they have the essence of the attorney’s 

decision, which went through the Planning Board and CEO Pearce and is part of the 

minutes.  Mr. Rockcastle commented that there is a greater context to the email, and it’s 

very unclear for future projects. 

 

Mr. Carman said that he stated at the beginning of the meeting that this will become a 

part of future projects.  Mr. Rockcastle inquired if all projects will now be reviewed 

according to gross square footage, and Mr. Carman indicated that this wouldn’t apply to 

new projects that aren’t preexisting nonconforming.  Mr. Rockcastle commented that he 

finds it unsettling that the ZBA is unclear on the definition of enlargement.  Mr. Carman 

agreed and stated that’s why they extended the hearing to get more information and 

clarity. 

 

Mr. Rockcastle commented that it seems the ZBA is still uncomfortable with voting, and 

Mr. Carman indicated he’s not uncomfortable, and while there had been some 

misunderstanding of square footage that’s been clarified. 

 

Mr. Powell asked why the deck requires a setback variance as it’s being replaced in 

kind and will be further from the water.  Mr. Carman indicated that it comes from the 

CEO’s decision to deny and send to the ZBA for appeal, and with three setback 

variances and a new enlargement interpretation it came to the ZBA.  There was a brief 

discussion that the setbacks are not an issue. 

 

Mr. Powell commented that it was mentioned that four variances seem egregious, 

however he believes two of them are not necessary.  Mr. Rockcastle agreed that he 

doesn’t see the need for two of the setback variances.  Mr. Carman stated that that’s 

the CEO’s decision. 

 

Mr. Carman stated that the applicant wishes to have a vote.   

 

Mr. DeMallie made a motion to not approve the area variance for the enlargement of the 

structure, as requested.  Mr. Carman seconded.  Mr. Wilson recused himself.  There 

was no further discussion. 
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Per the criteria, Mr. DeMallie answered the following: 

 

1.  Whether an undesirable change would be produced in the character of the 

neighborhood or a detriment to nearby properties would be created: 

 

It’s an undesirable change because it adds a second story and is a huge change from 

the current building, which is preexisting nonconforming. 

 

2. Whether the benefit requested by the applicant could be achieved by some 

method, feasible for the applicant to pursue, other than a variance: 

 

The only benefit I see is to take the second floor away and not put a roof on the screen 

porch so it won’t increase the nonconformity. 

 

3. Whether the requested variance is substantial: 

 

Absolutely, yes. 

 

4. Whether the variance would have an adverse effect or impact on the physical 

or environmental conditions in the neighborhood or district: 

 

There is probably no adverse effect created by this construction. 

 

5. Whether the alleged difficulty was self-created: 

 

Yes, it’s self-created and the nonconformity is so substantial that it really does preclude 

granting the variance. 

 

Mr. Carman and Mr. DeMallie voted in favor, Mr. Wilson recused, and the motion 

passed.   

 

Mr. Carman explained to Mr. Fonzi that the enlargement variance was not approved, 

therefore they will not vote on the setback variances.  Mr. Fonzi asked if they would 

need to return with a whole new design, and Mr. Carman indicated they would, or a 

modified design.  

 

Mr. Fonzi expressed his disappointment with the outcome of the vote and thanked the 

Board for their thoughtful input. 
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Mr. Carman reminded Mr. Fonzi that he does have the right to go through Article 78 to 

appeal the vote, and he has 30 days from this date to do so. 

 

Mr. Carman made a motion to adjourn the meeting at 8:58 p.m., Mr. Wilson seconded.  

All Board members voted in favor and the meeting was adjourned. 

 

Mr. Carman reopened the meeting at 8:59 p.m. 

 

Mr. Carman made a motion to approve the October 2nd meeting minutes, Mr. DeMallie 

seconded.  Mr. Carman and Mr. DeMallie voted in favor, Mr. Wilson recused himself as 

he was absent from that meeting. 

 

The vote to adjourn was held and the meeting was adjourned at 9:00 p.m. 

 

 


