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Town of Middlesex 
 

1216 Route 245 
Middlesex, New York 14507 

 
ZONING BOARD OF APPEALS 

Thursday, November 6, 2025 • 7:00 p.m. 
 

 
 
The following minutes are the official and permanent record of the actions taken by the 
Town of Middlesex Zoning Board of Appeals, as recorded by the Zoning Board Clerk.  
 

Meeting called by:    Win Harper  
 

Board members present:  Richard DeMallie 

     David Wilson 
 

Alternate:     Position vacant 
 

Staff present:    Beth Altemus, Zoning Board of Appeals Clerk 
 

Mr. Harper called the meeting to order. 
 
NEW BUSINESS: 
 

1. App# 2025-7-ZBA  
 

Justin Drake is seeking an eight feet variance for the front setback of a 

new exterior staircase at 5890 Widmer Rd., Middlesex, NY, 14507, Tax 

Map ID# 31.70-1-6. 

 

Mr. Drake was representing.  He explained that the homeowner would like exterior 

stairs going from the upper level of the house down to the lakefront to have a means of 

accessing the lakefront without having to travel through the house, which is difficult 

when moving equipment down to the lakefront.  He indicated that the staircase will run 

twelve feet down to four feet by four feet mid-level deck, then another twelve feet down 

to the ground level. 

 

Mr. Harper inquired whether there is any other feasible means of accomplishing this, 

and Mr. Drake indicated there is not. 
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Mr. Harper indicated that the Planning Board approved the staircase, with the condition 

that the setback from the mean high water mark (MHWM) is no less than thirty feet from 

the lake. 

 

Case Smeenk, in attendance as an applicant before the ZBA, commented that the 

reason for that condition was that the actual setback dimension was not given at the 

time of the Planning Board review, and when the house was built the front setback 

requirement was thirty feet from the MHWM, so as long as the staircase stays behind 

thirty feet it would stay within the original house setback requirement. 

 

Mr. DeMallie asked if it was therefore conforming at the time it was built due to the front 

setback at that time being thirty feet, and Mr. Smeenk indicated it was.  Mr. DeMallie 

asked if the law was changed between then and now, and Mr. Smeenk indicated it was. 

 

Mr. DeMallie commented that question 13 a) on the SEAF ought to be answered “yes” 

instead of “no”, and Mr. Harper agreed as it does in fact affect the waterfront.   

 

Mr. DeMallie made a motion to grant the requested variance, Mr. Wilson seconded.  

There was no public discussion. 

 

Per the criteria, Mr. DeMallie answered the following: 

 

1.  Whether an undesirable change would be produced in the character of the 

neighborhood or a detriment to nearby properties would be created: 

 

No one will ever see the staircase except for the neighbor to the north, and there have 

been no comments from that neighbor, the side setback is fine, so there will be no 

undesirable change. 

 

2. Whether the benefit requested by the applicant could be achieved by some 

method, feasible for the applicant to pursue, other than a variance: 

 

According to the drawing it looks like a very well done way to get down and around 

without going through the house, and it’s within thirty-two feet of the MHWM; the Board 

considered what the applicant wants to do and believes this is the best way of achieving 

having guests descend outside of the house.   

 

3. Whether the requested variance is substantial: 

 

 An eight feet variance is not substantial, and before the law changed the front setback 

was thirty feet. 
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4. Whether the variance would have an adverse effect or impact on the physical 

or environmental conditions in the neighborhood or district: 

 

Mr. DeMallie commented that he’s more concerned about how the roof would drain over 

the stairway and whether it would be used in winter.  Mr. Drake indicated it would not.  

Mr. DeMallie asked where the roof gutter discharges, and Mr. Drake indicated he 

doesn’t know.   Mr. DeMallie commented that if the staircase is used in the winter and 

the gutter discharges onto the steps it could cause slips and falls.  Mr. Smeenk 

commented that he believes the house is taller on the lake side and slopes backward, 

so there likely wouldn’t be any additional water other than rainfall on the stairs.  Mr. 

DeMallie indicated that the staircase will therefore have no adverse effects based on 

that description. 

 

5. Whether the alleged difficulty was self-created: 

  

Yes, but this does not affect the motion to grant the variance. 

 

All Board members voted in favor, none opposed, and the motion passed. 

 

2. App# 2025-8-ZBA   

 

Case Smeenk is seeking a 21.5 feet variance for the front setback of a  

screen room on an existing deck at 5790 Widmer Rd., Middlesex, NY 

14507, Tax Map ID# 31.78-1-4. 

     

Case Smeenk was representing.  He showed the Board pictures to better illustrate the 

project, and explained that the existing deck faces west and gets very hot in the 

summer; he has been putting up an awning for shade to be able to sit on the deck 

comfortably, but it doesn’t look nice and he has to get on a ladder to erect it.  Mr. 

Smeenk indicated that he’s proposing to install a permanent roof on the deck, which will 

be a little larger than the deck, but there will be no change to the deck footprint.  He 

explained that three six by six posts set back eighteen inches from the deck edge will be 

replaced in the exact same location and will extend up through the deck to support the 

roof.  He indicated that they want to put the roof up against the house and anchor it in to 

be more structurally sound, and to avoid having the patio doors hit the support post 

when opened the roof needs to be larger than the deck. 

 

Mr. Smeenk further explained that at the time the house was built the required setback 

from the MHWM was thirty feet, and only the house roof needed to meet the setback; 

the deck is eighteen feet, six inches from the MHWM, which will also be the setback of 
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the proposed roof line.  He indicated that they will not be changing the deck or doing 

any excavation.    

 

Mr. DeMallie commented that if the Board grants the variance, they will recognize the 

change in setback requirements.   

 

Mr. Wilson asked whether the square footage of the deck would need to be considered 

part of the square footage of the house once a roof is put over it.  Mr. Smeenk indicated 

that there will be no heat or sides, and there will be motorized drop down screens.   

 

Mr. DeMallie asked if there are spaces between the boards on the deck to allow air to 

come up through, and Mr. Smeenk answered that there are.  Mr. DeMallie commented 

that this is not adequate flooring for living space.   

 

Mr. Harper commented that when discussing the Fonzi application, the covered porch 

was considered living space.  Mr. Wilson commented that when debating square 

footage the ZBA counted everything covered by a roof and didn’t discuss whether it was 

environmentally controlled.  He asked if, for example, a pergola could be counted as 

square footage.  There was a discussion that the Board is not clear on this, and Mr. 

Harper commented that he believes it would not be.  

 

Mr. Smeenk indicated that the house is 1,776 square feet, and the proposed deck would 

add another 192 square feet.  

 

Mr. DeMallie commented that the house and deck are preexisting, non-conforming 

because of the change in setback requirements, but the home and deck construction 

were conforming when built. 

 

Mr. Harper commented that the Board discussed volume and enlarging a 

nonconforming structure with the Fonzi application, but this is just putting shade on a 

deck and maintaining the existing footprint. 

 

There was a brief discussion that the Fonzi application was complicated and different 

from this one, but the discussion is important and instructive for the Board.   

 

Mr. Wilson asked Mr. Smeenk if he’s just putting up a shade structure, and Mr. Smeenk 

responded that that is correct and it won’t be enclosed or become a living space.  Mr. 

Wilson commented that if a future homeowner should want to enclose the structure, 

they would have to come before the ZBA for approval. 
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Mr. DeMallie asked if there are gutters, and Mr. Smeenk indicated that there are not, 

and water drains nicely around the house. 

 

Mr. Wilson made a motion to grant the requested variance, Mr. DeMallie seconded.  

There was no public discussion. 

 

Per the criteria, Mr. Wilson answered the following: 

 

1.  Whether an undesirable change would be produced in the character of the 

neighborhood or a detriment to nearby properties would be created: 

 

No, this will improve the look of the house from the lake, and it can only be seen from 

the lake.  Mr. Smeenk commented that neither neighbor can see it.  

 

2. Whether the benefit requested by the applicant could be achieved by some 

method, feasible for the applicant to pursue, other than a variance: 

 

The applicant has tried other means which aren’t feasible, including a temporary sun 

shelter which is cumbersome to set up and is a potential health hazard to erect. 

 

3. Whether the requested variance is substantial: 

 

This is just a shade structure with no insulation, electric or water, and thus is not 

substantial. 

 

4. Whether the variance would have an adverse effect or impact on the physical 

or environmental conditions in the neighborhood or district: 

 

No, the proposed structure adds more square footage of protection from the elements to 

allow the applicant to enjoy his property. 

 

5. Whether the alleged difficulty was self-created: 

 

Yes, when building the house they could have considered a shade structure, and there 

are other means to provide shelter from the sun, but not from rain.     

 

All Board members voted in favor, none opposed, and the motion passed. 

 

OTHER BUSINESS: 
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Mr. DeMallie made a motion to approve the October 16th draft minutes, Mr. Wilson 

seconded.   All Board members voted in favor, none opposed, and the motion passed. 

 

Mr. DeMallie made a motion to adjourn the meeting at 7:30 p.m., Mr. Wilson seconded.  

All Board members voted in favor, none opposed, and the motion passed. 

 

 


